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INDIANA FEDERAL DISTRICT COURT 
SOUTHERN DISTRICT 


REBECCA JANE HANKINS, DAVID Case No.: 1:22-cv-80-JMS-DLP 
JAMES ROACH,,, MOTION FOR JUDGMENT ON THE 

Plaintiff, PLAINTIFFS’ MOTIONS, PLEADINGS, 
ys: AND FILINGS 


MONTGOMERY COUNTY, et al., 


Defendant 








Motion for Judgment on the Plaintiffs Motions, Pleadings, and Filings 

Comes now Plaintiffs REBECCA JANE HANKINS, & DAVID JAMES ROACH to 
Motion for Judgment on the Plaintiffs Motions, Pleadings, and Filings to grant summary 
Judgement and Magistrate Judge Doris L. Pryor rule on plaintiffs Motion for summary 
judgement Filed 02/09/2022 with all the new information which has been provided that 
proves waiting till May 9 2022 pretrial conference hearing is a waste of the plaintiffs, 
and Courts Time, and unwanted added expenses that are not necessary. 

Plaintiffs REBECCA JANE HANKINS, & DAVID JAMES ROACH do not want to 
file Writ of Mandamus, or Writ of Praecipe for “Failure to rule on motion” under Trial 
Rule 53.1(E). as Plaintiffs REBECCA JANE HANKINS, & DAVID JAMES ROACH do 
not want to do anything which may damage the years of hard work, plaintiffs are sure 
Magistrate Judge Doris L. Pryor has put in to achieve her position. This is why plaintiffs 


are first filing a Motion for Judgment on the Plaintiffs Motions, Pleadings, and Filings, in 
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hopes to avoid any unpleasant actions, which may Damage Magistrate Judge Doris L. 
Pryor years of hard work, or Magistrate Judge Doris L. Pryor’s reputation as a fair, and 
unbiased, trier of fact. 

However. If the Magistrate Judge Doris L. Pryor’s “Failure to rule on motions” 
plaintiffs file isn’t remedied to wit plaintiffs will have no choice, but to seek remedy. A 
judge must rule in thirty days on all motions filed, or hold a hearing on the Motion itself 
within thirty days. 

Plaintiffs Filed 02/09/2022 MOTION for Summary Judgment, filed by Plaintiffs 
REBECCA JANE HANKINS, DAVID JAMES ROACH. (Attachments: # 1 Envelope). 
(MAC) Modified on 2/11/2022 (MAC). (Entered: 02/11/2022) Dkt. (13) Plaintiffs also 
Filed 02/09/2022 AFFIDAVIT in Support of Motion re 13 MOTION for Summary 
Judgment, filed by Plaintiffs REBECCA JANE HANKINS, DAVID JAMES ROACH. 
(Attachments: # 1Exhibits, # 2 Envelope). (MAC) (Entered: 02/11/2022) Dkt. (14). 
Docket 13 required the Magistrate Judge Doris L. Pryor to rule by 11" of march 2022, 
due to Dkt. (22) however, the Magistrate Judge Doris L. Pryor has provided no such 
ruling. There has been no agreement to any delay in the Magistrate Judge Doris L. 
Pryor ruling on plaintiffs Filed 02/09/2022 MOTION for Summary Judgment; thus, 
Magistrate Judge Doris L. Pryor has invoked plaintiffs right to a Writ of Praecipe for 
“Failure to rule on motions” under Trial Rule 53.1(E). The trial court clerk’s first duty is to 
enter the date and time of the filing on the praecipe, and record the filing in the 
chronological case summary (CCS). The clerk then must forward the praecipe, anda 
copy of the CCS to the Chief Administrative Officer of the Indiana Office of Judicial 


Administration or Federal equivalent for a Federal District Court Magistrate Judge. 
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In a story from the ABA Journal. A Federal judge was tossed from two cases 
recently for repeated failure to rule on pending motions. 

In the first case, the New Orleans-based 5th U.S. Circuit Court of Appeals 
removed U.S. District Judge Henry Wingate from a civil suit filed against an electric 
utility by Mississippi Attorney General Jim Hood, the Clarion-Ledger reports. The 5th 
Circuit issued its order granting Hood’s mandamus petition on Sept. 29. 

Hood had told the 5th Circuit that a motion for judgment on the pleadings had been 
pending for more than seven years. Hood’s 2008 suit against Entergy Corp. had 
accused the utility of illegally manipulating the purchase and sale of electricity. 

In the second case, the 5th Circuit ordered the transfer of another case from 
Wingate last month, then denied the judge’s request to allow him to keep the case, the 
Clarion-Ledger reports in another story. 

That case was also filed by the state of Mississippi. The defendants, executives 
and an investor with a Texas company called KiOR, were accused of obtaining a state 
loan by misrepresenting the capabilities of technology that would produce oil from 
biomass. 

Wingate had told the court he would rule on outstanding motions in three days if 
he could keep the case. In a court filing, Hood opposed Wingate’s request. “This is an 
unfortunate pattern in Judge Wingate’s court,” Hood wrote. “Indeed, it was only after a 
mandamus petition had been filed that the district court took any action. This is not the 
first time such inexcusable delays have occurred in that court.” 

Plaintiffs have since filed 03/04/2022 AFFIDAVIT of Default by REBECCA JANE 


HANKINS, DAVID JAMES ROACH. (Attachments: # 1 Envelope). (MAC) (Entered: 
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03/08/2022) Dkt. (26) and also filed 03/04/2022 MOTION for Declaratory Judgment, 
filed by Plaintiffs REBECCA JANE HANKINS, DAVID JAMES ROACH. (Attachments: # 
1 Text of Proposed Order, # 2 Envelope). (MAC) (Entered: 03/08/2022). Plaintiffs have 
since filed 03/15/2022 NOTICE of Montgomery County and Montgomery County 
Assessor Failure of Service of Process to Plaintiffs with Evidence, filed by Plaintiffs 
REBECCA JANE HANKINS, DAVID JAMES ROACH. (Attachments: # 1 Exhibit, # 2 
Exhibit List). (MAC) (Entered: 03/17/2022) Dkt. (46). Docket 46 clearly outlines how 
Montgomery County and Montgomery County Assessor Failure of Service of Process to 
Plaintiffs puts them in Default as of 02/14/2022, as all of Montgomery County and 
Montgomery County Assessor Motions/filings are void for the Failure of Service of 
Process to Plaintiffs, and Magistrate Judge Doris L. Pryor Order Dkt. (16) (Filed and 
Entered: 03/02/2022) is a void Oder due to Montgomery County and Montgomery 
County Assessor Failure of Service of Process to Plaintiffs. Magistrate Judge Doris L. 
Pryor Ordered Dkt. (22) Windgate Defendants' Dkt. 6 Motion for Extension of Time to 
File response to complaint to 3/11/2022 (Filed and Entered: 03/02/2022). Windgate 
Defendants' have filed a First MOTION for Extension of Time to File Response to April 
9, 2022 re 13 MOTION for Summary Judgment , filed by Defendant TROY TARVIN. 
(Attachments: # 1 Text of Proposed Order Granting Defendant Troy Tarvin' Motion for 
Extension of Time to Respond to Motion for Summary Judgment) (Greeson, Richard) 
(filed and Entered: 03/12/2022) Dkt. (39). Where Defendant TROY TARPIN. admits 
their failure to File Response by April 11", 2022. As ordered Dkt (22). Rebecca Jane:- 


Hankins & David James:-Roach have proven they are entitled to summary judgment as 
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a matter of law. See Exhibit FF 73 Am. Jur. 2d Summary Judgment § 17 Burden of 
proof. 

This all proves the Montgomery County Assessor, Montgomery County, and 
Wingate Properties LLC have No factual issue (s) to be considered genuine, which 
have a real basis in the record, and they have no substantial evidence to support 


their claims. The Defendants have no "triable," "substantial," or "real" issue of 
fact that can be maintained by substantial evidence. While there may be facts that 
are in dispute, Summary Judgment is appropriate if those facts are not outcome 
determinative. Fed.Rules Civ.Proc.Rule 56(c)(4), 28 U.S.C.A. Shell v. Smith, 38 F. 
Supp. 3d 991 (S.D. Ind. 2014). As Defendants couldn’t answer plaintiffs’ motion for 
summary judgement. 

The mere existence of some alleged factual dispute between the parties will not 
defeat an otherwise properly supported motion for Summary Judgment.° Where the 
record taken as a whole could not lead a rational trier of fact to find for the Summary 
Judgment nonmovant, there is no genuine issue for trial. To justify departure from the 
course of the trial of an issue of fact and the award of Summary Judgment, the court 
must be convinced that the issue is not genuine but feigned so that there is nothing to 
be tried. See Exhibit BB 73 Am. Jur. 2d Summary Judgment § 49 What constitutes 
genuine issue. 

Plaintiffs also filed a Second Motion for Summary Judgement due to Magistrate 
Judge Doris L. Pryor to failure to rule by 11 of march 2022, putting all Defendants in 
Default Granting Summary Judgment for plaintiffs as plaintiffs have proven the following 


beyond a reasonable Doubt. 
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First Reason: Second Motion for Summary Judgement should be Granted. It 
would be Unjust not to grant Summary Judgement as the Sheriff of Montgomery County 
Has a Writ of Assistance signed by Judge Harry Simas on 12/29/2021 to wit he has 
been given authority to remove plaintiffs from 20 Center Drive Crawfordsville Indiana by 
force, if Necessary; as evidenced by defendants Troy Tarvin of Windgate Properties 
LLC, filed Exhibit E. To Not Grant Summary Judgement puts plaintiffs at peril of the 
Sheriff of Montgomery County unlawfully ejecting plaintiffs with a void writ of Assistance 
as it was filed 12/28/2021 and signed and granted 12/29/2021 one days’ time. 

Second Reason: Plaintiffs have proven all Defendants Troy Tavin of Windgate 
Properties LLC, & Montgomery County and Montgomery County Assessor are in 
Default As a matter of law, to Grant plaintiffs Finding of fact and conclusions of law with 
Order for summary Judgment, after plaintiffs have proven beyond any reasonable doubt 
that: 

1. Troy Tarvin of Windgate Properties LLC Has failed to file his response by 

March 11' 2022 to plaintiffs Motion for summary Judgment Dkt13 as Order 
Dkt22 by the Southern District Court Troy Tarvin of Windgate Properties LLC 
is in Default and the Magistrate should sign Plaintiffs Finding of Fact with 
Order for Summary Judgment. As granting a stay to defendants would make 
Magistrate Judge Doris L. Pryor appear even more bias against prose 
plaintiffs. When beyond any reasonable doubt Troy Tarvin of Windgate 
Properties LLC admits, he Has failed to file his response by March 11" 2022 
(filed and Entered: 03/12/2022) Dkt. (39). to plaintiffs Motion for summary 


Judgment Dkt. (13) and is in Default As a matter of law. 
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2. Montgomery County and Montgomery County Assessor collectively “County 


Defendants’ filed for an extension of time on 02/07/2022 without ever 
completing service of process to plaintiffs either through email or regular US 
Mail, despite Montgomery County and Montgomery County Assessor counsel 
having plaintiffs’ email and mailing address. See Exhibit !C, a photo of the 
envelope Dated March 8" 2022 in the postal stamp. A full 31 Days after 
02/07/2022 the date “County Defendants’ filed the First MOTION for 
Extension of Time to March 9, 2022, filed by Defendants SHERRI BENTLY, 
MONTGOMERY COUNTY. (Attachments: # 1 Text of Proposed Order) 
(Minnette, J.) (Entered: 02/07/2022 See DKT 9. Again, granting Summary 
Judgement would make Magistrate Judge Doris L. Pryor not appear bias 
against prose plaintiffs. When plaintiffs have proven beyond any reasonable 
doubt defendants didn’t do service of process, and are in default as a result. 
Also proven thereby Montgomery County and Montgomery County Assessor 
Committed a fraud on Magistrate Judge Doris L. Pryor and the Southern 
District Court as well as the plaintiffs by filing a Certificate of Service 
swearing, they served plaintiffs by email and US Mail. This amounts to perjury 
as plaintiffs were not served until around the 14"" of March 2022 6:45 PM 5 
full weeks after Defendants filed. 

3 Plaintiffs Have proven beyond any reasonable doubt plaintiffs Property was 


exempt from Taxation under statute, and constitutional law. 


20 Center Drive Crawfordville is exempted by Ind. Code 6-1.1-2-7 § (1) (2) &(3) 
Exempt property. However, when a taxing statute and statutes conferring authority to 


impose taxes are so drawn that legislative intent is in doubt or are so ambiguous as to 
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render legislative intent questionable or unclear, it is duty of taxing authority and courts 
to construe them liberally in favor of taxpayer and strictly against taxing authority. 
The plaintiffs cite & point to the states own statutorily defined Definitions first of 


Ind. Code § 6-1.1-1-11 (3) “Personal property” defined § (3) all other tangible property, 
& Ind. Code § 6-1.1-1-19 “Tangible property” defined Sec. 19. “Tangible property” 


means real property and personal property as those terms are defined in the chapter. 
Since the states own statutorily defined Definition of “Personal property” Ind. 


Code § 6-1.1-1-11 (3) “Personal property” defined & subsection three includes all other 
tangible property, and since the states own statutorily defined Definition of “Tangible 
property” includes real property, Ind. Code § 6-1.1-1-19 “Tangible property” defined 
Sec. 19. “Tangible property” means real property and personal property as those terms 
are defined in the chapter. Since the states own statutorily defined Definition of 
“Personal property” Ind. Code § 6-1.1-1-11 only excludes real property which: is being 
held as an investment. 

Under the Rule that expression of particular matters implies exclusion of others 
Limitations of Statutes must be applied. The maxim “expressio unius est exclusio 
alterius’1 it has force only when the items expressed are members of an associated 
group or series, justifying the inference that items not mentioned were excluded by 
deliberate choice, not inadvertence.11 The rule embodied in the maxim “expressio 
unius est exclusio alterius” is applied only to assist in arriving at the real intention of the 
lawmakers12 where such intention is not manifest.13 It may not be used to defeat or 
override clear and contrary evidence of legislative intent.14 73 Am. Jur. 2d Statutes § 
121Rule that expression of particular matters implies exclusion of others. 

In the instant case the Rule that expression of particular matters implies 
exclusion of others, runs in reverse as the legislators only stated what they intended to 
exclude, real property held as an investment, so all forms of real property not mentioned 
would have to be what the legislators intended to include; which is all other real propert 
not held as an investment. 

This Court must conclude the legislators intended to include all other real 
property not held as an investment. Since, the state’s own statutorily defined Definition 


of “Personal property” Ind. Code § 6-1.1-1-11 only excludes real property which: is 
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being held as an investment, So the Court must also conclude the plaintiffs property 20 
center Drive Crawfordsville Indiana was included as “Tangible property” under the 
state’s own statutorily defined Definition of “Personal property” Ind. Code § 6-1.1-1-11 
(3) which includes all other “Tangible property’, as “Tangible property” includes real 
property, under the state’s own statutorily defined Definition of “Tangible property” Ind. 
Code § 6-1.1-1-19 “Tangible property” defined Sec. 19. “Tangible property” means real 
property and personal property as those terms are defined in the chapter. The Court 
has no choice but to conclude as a matter of law the legislators intended to include all 
“Tangible property” which includes Real property under the state’s own statutorily 
defined Definition of “Personal property” Ind. Code § 6-1.1-1-11 (8) 

The Court must also conclude then that Plaintiffs property 20 center Drive 
Crawfordsville Indiana was intended by the legislators to be able to be included as 
exempt property under Ind. Code 6-1.1-2-7 § (1) (2) &(3) Exempt property. As Plaintiffs 
property 20 center Drive Crawfordsville Indiana is real property that is considered 
“Tangible property”. 

Further the conclusion is also back by 50 IAC 4.2-1-1.1 Primary 
definitions, (2)(n)(o) “Personal property”: (1) has the meaning set forth in IC 6-1.1-1-11; 
and 50 IN IAC 4.2-1-1.1 © 2021 

(2) also includes nonautomotive equipment attached to excise vehicles. 

(n) “Personal property and real property guide” means a listing of items of 
machinery, equipment, or structures as to their assessability as real or personal 
property for Indiana assessment purposes. Generally, if the item is directly used for 
manufacturing or a process of manufacturing, it is to be considered as personal 
property. If the item is land or a building improvement, it is to be considered as real 
property. 

(o) “Placed in service” means the asset is ready and available for a specific use 
whether in a trade or business, the production of income, or a tax-exempt activity. An 
asset is assessed until it is retired from service. An asset is retired property from service 
when it is permanently withdrawn from use by: 


(1) sale or exchange of the property; (2) conversion to personal use; (3) 


abandonment; (4) transfer to a supply or scrap account; or (5) property is destroyed. 
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Subsection (n) of 50 IAC 4.2-1-1.1 Primary definitions, states: “Personal property 
and real property guide” means a listing of items of machinery, equipment, or structures 
as to their assess ability as real or personal property for Indiana assessment purposes. 
Generally, if the item is directly used for manufacturing or a process of manufacturing, it 
is to be considered as personal property. If the item is land or a building improvement, it 
is to be considered as real property. 

The clear inclusion of structures in § 50 IAC 4.2-1-1.1(2)(n) implies the State 
legislators intended to include Plaintiff's property 20 center Drive Crawfordsville Indiana 
as every house is a structure as a matter of law. 

Subsection § (0) in 50 IAC 4.2-1-1.1 clearly states: An asset is assessed until it is 
retired from service. An asset is retired property from service when it is permanently 
withdrawn from use by: (1) sale or exchange of the property; (2) conversion to personal 
use; (3) abandonment; (4) transfer to a supply or scrap account; or (5) property is 
destroyed. 

Plaintiffs have asserted from the beginning plaintiff's property 20 center Drive 
Crawfordsville Indiana was held in a fee simple absolute free hold allodial state under 
conventional ownership for personal use, which none of the Defendants have 
challenged or provided evidence to the contrary. The plaintiffs have asserted plaintiff s 
property 20 center Drive Crawfordsville Indiana is retired property that wasn’t to be 
assessed for a tax due to conversion to personal use, again none of the Defendants 
have challenged this claim or provided evidence to the contrary. 

The Court must conclude then that plaintiff's property 20 center Drive 
Crawfordsville Indiana factually was held in a fee simple absolute free hold allodial state 
under conventional ownership as retired property for personal use. As none of the 
Defendants have challenged this claim or provided evidence to the contrary. 

Plaintiffs have asserted the State of Indiana is bound to obey 26 U.S.C.A. § 
6334, I.R.C. § 6334. Property exempt from levy (13) (i) any real property used as a 
residence by the taxpayer; or (residence meaning home). 

The Court must conclude the Plaintiffs have correctly asserted the State of 
Indiana is bound to obey 26 U.S.C.A. § 6334, I.R.C. § 6334. Property exempt from levy 


(13) (i) any real property used as a residence by the taxpayer; or (residence meaning 
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home). 

Plaintiffs have asserted no state can impose taxes on Rebecca Hankins 
conventional ownership per Exhibit G 84 C.J.S. Taxation § 151 Real property and 
appurtenances and interests therein. The Court must also conclude the Plaintiffs 
have correctly asserted no state can impose taxes on Rebecca Jane Hankins 
conventional ownership of land alone merely cause it has a structure on the land. per 
Exhibit G 84 C.J.S. Taxation § 151. Again, Constitutional law must control in respect to 
all points covered by it, until it is changed by the authority which established it.4 16 
C.J.S. Constitutional Law § 4. 

The Court can only conclude then, from all aforementioned facts, Constitutional 
law, and State statutes, that plaintiff's property 20 center Drive Crawfordsville Indiana 
wasn't to be assessed for a tax, and wasn't taxable as a matter of law. 


A property owner's rights are superior to any rights of a subsequent possessor 








who has stolen the property or purchased stolen property.1 


ownership of the property,2 since one cannot make good title to that which he or she 


does not own.3 The owner may follow and reclaim the stolen goods wherever he or she 
may find them.4 


may be deemed lawtul, it is rendered unlawful by his or her refusal to honor a demand 
by the true owner for their possession.5 Even though such a purchaser may be treated 
as having title and the right to possession as against everyone but the rightful owner, a 








purchaser as against the owner, although the sale was made in the ordinary course of 


trade and the purchaser acted in good faith.6 However, one without knowledge that 


money transferred to him or her has been obtained through a felony, who receives it 
honestly and in good faith, although from the thief, acquires good title to it even as 
against the true owner.7 

The owner may, through an appropriate action or proceeding, recover the stolen 
goods8 or their value,9 either from the thief10 or from the estate of the thief,11 or from 
any other person who has not acquired such title and into whose possession they have 


come, whether innocently or otherwise.12 Thus, where an automobile which was 
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allegedly purchased with cash stolen in the course of a bank robbery, and which was 
seized by federal officers upon the arrest of the suspected robbers, has been 
purportedly assigned by the suspects, before their conviction, to attorneys acting on 
their behalf in the prosecution, such attorneys cannot claim to have the status of bona 
fide purchasers for value, since they could not have been oblivious to the "large black 
cloud" hovering over the interest of the suspects in the chattel, and in that event, the 
attorneys stand in no better position than the robbery suspects.13 see Exhibit U 63C 
Am. Jur. 2d Property § 42 Theft of personal property as affecting owner's title and 
rights. Plaintiffs have beyond any reasonable doubt a right to have their property 
returned. 

Plaintiffs have a right to have their Motions ruled on in a timely Manner to grant 
Summary Judgement, to refuse to rule & Grant Summary Judgement would violate 
plaintiff's rights to a fair hearing & fundamental due process. Citing Brooks, supra , 406 
U.S. 605, 92 S.Ct. 1891, the Apodaca court found the trial court's refusal to rule on the 
defendant's motion before he testified violated the accused's fundamental due process 
rights under both the federal and state constitutions to testify in his own defense. The 
court also found the error warranted reversal. "A constitutional right may be said to be 
impermissibly burdened when there is some penalty imposed for exercising the right. 
[Citations.] An accused's right to testify in his own defense clearly includes the right to 
tell his story to the jury without being subjected to impeachment by a conviction 
obtained in violation of constitutional rights. [Citations.] [f] ... [f] A timely judicial ruling 
on a defendant's motion to suppress prior conviction evidence for the purpose of 
impeachment serves the vital function of providing the defendant with the meaningful 
opportunity to make the type of informed decision contemplated by the fundamental 
nature of the right to testify in one's own defense. The trial court deprived the defendant 
of that opportunity when it refused to rule on the defendant's motion.... We conclude tha 
the trial court's refusal to timely rule on the defendant's motion impermissibly burdened 
the defendant's exercise of his constitutional right to testify in his own behalf, and that, 
given the present state of the record, we cannot treat this error as harmless." 

( Apodaca , supra , 712 P.2d at p. 473.) PAGE 596 
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Further Plaintiffs have proven beyond any reasonable doubt a Fifth Amendment 
taking of property Violation has occurred. 

Plaintiffs have assertrd: The American Peoples' property rights are derived from 
both the United States and Indiana Constitutions. The Fifth Amendment to the United 
States Constitution, made applicable to the states by the Fourteenth Amendment, 
provides, in pertinent part: . . . . nor shall any person . . . . be deprived of life, liberty, or 
property, without due process of law; nor shall private property be taken for public use, 
without just compensation. The due process clause of the Fourteenth Amendment 
further states: . . . nor shall any State deprive any person of life, liberty, or property, 
without due process of law; . . . . Of equal import, the Indiana Constitution provides, in 
Article |, § 21: 

....No man's property shall be taken by law, without just compensation; nor, except in 
case of the State, without such compensation first assessed and tendered. 

In Pulos v. James (1973), 261 Ind. 279, 302 N.E.2d 768, our supreme court 
interpreted these constitutional provisions to prohibit the taking of private property, i.e., 
private rights granted by subdivision covenants, for private use. Citing several 
Massachusetts cases with approval, it said . . . . Restrictive covenants] are real estate. 
They are part and parcel of the land to which they are attached and with which they 
pass by conveyance .... 

.... It is beyond the legislative power to take against his will, the property of one and 
give it to another for what the court deems private uses, even though full compensation 
for the taking is required . . . . If the statute is merely for the benefit of individual property| 
owners, the purpose does not justify the taking of a right in land against the will of the 
owner. Pulos, 302 N.E.2d at 773-774. 

Thus, a property owner "is secure under the Constitution in his right to keep what 
is his own, even though another wants it for private uses . . . ." Id. Pulos also said even 
if such legislation was premised on benefitting the public good, it was still 
unconstitutional because no attempt was made to compensate the owners: 

.... It was for [the property owners'] benefit that the restrictive covenants were 
imposed. Their right to have them enforced is a property right and may not be taken 


from them without just compensation. Thus, even if it were maintained that the vacation 
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of the restrictions was for the public good, we would run afoul of sections 21 and 23 of 
Article | of our state constitution and the due process clause of the Fourteenth 
Amendment to the Constitution of the United States. Id. 302 N.E.2d at 774. 

In a final comment, the Pulos court discussed the prohibition of contracts which are 
against public policy. The court conceded the legislature may prohibit such contracts. 
However, it concluded the legislature may not impair previously legal contracts where 
the rights therein granted have already vested. Id. at 775. See also Supreme Council 
Catholic Knights of America v. Logsdon, et al. (1915), 183 Ind. 183, 108 N.E. 587, 592; 
Imler, supra. In such cases, our authority on review is clear: 

.... courts may look to the character and reasonableness of the limitation for the 
purpose of determining whether or not it reaches beyond the scope of necessary 
protection and prevention. Pizza Hut of Muncie, Inc., 357 N.E.2d at 737. See also 
Department of Insurance v. Schoonover (1947), 225 Ind. 187, 72 N.E.2d 747; 
Weisenberger v. State (1931), 202 Ind. 424, 175 N.E. 238. 

Recently, our Indiana Supreme Court laid down a two-pronged test to be used in 
determining whether a statute or regulation constitutes a taking under the U.S. 
Constitution's Fifth Amendment: whether or not the regulation (a) substantially advance 
a legitimate state interest, and (b) deprives the owner of the economically viable use of 
his property. Justice DeBruler, speaking for the court, said: 

The essence of the first prong of the test is whether government had the right to 
exercise its police power in the manner it did, regardless of the burden to property 
owners. Or, in other words, it asks the question: has government regulated where it 
should not have done so? If the regulation does not bear a substantial relation to the 
legitimate ends sought to be achieved, either through a failure of the statute as a whole 
to serve those ends or as applied to a particular piece of property, then the exercise of 
the police power is deemed to be unreasonable. 

.... The essence of the second prong of the test is whether government has regulated 
to a greater extent than it should have so that a land owner has been effectively 
deprived of productive use of his property. Dept. of Natural Resources v. Indiana Coal 
Council, Inc. (1989), Ind., 542 N.E.2d 1000, 1002-1008, citing Nollan v. Calif. Coastal 
Comm'n. (1987), 483 U.S. 825, 834, 107 S. Ct. 3141, 3146, 97 L. Ed. 2d 677, 687. 
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A proper exercise of the state's police power must benefit the general public, not 
merely a small group of its citizens. The police power should not be used for the benefit 
of a small group in the guise of benefitting the public. Pizza Hut of Muncie, Inc., supra, 
357 N.E.2d at 737, and Holt, supra, 108 N.E.2d at 637. 

After careful consideration of the above precedent, we have determined 
amended Sec. 14 is not a valid exercise of the state's police power because it (a) 
violates the residents’ Fifth and Fourteenth Amendment rights under the U.S. 
Constitution, and their rights under Article |, § 21 of the Indiana Constitution, and (b) 
fails the first prong of the Indiana Coal test. IV. Fifth Amendment Violation. 

In Nollan, supra, the progenitor of Indiana Coal, seacoast landowners wanted to 
build a permanent home to replace a cottage located on their land. The California 
Coastal Commission conditioned the issuance of its permit to do so upon the Nollans' 
granting the public an easement to pass across their beach, which was located between 
two public beaches. The Nollans were to receive no compensation therefor, only the 
permit. The Commission argued its requirement was not a "taking" under the Fifth 
Amendment, it was merely a restriction upon the use of the Nollans' property, i.e., a 
legitimate exercise of its police power. The Court rejected that argument, saying 
.... Perhaps because the point is so obvious, we have never been confronted with a 
controversy that required us to rule upon it, but our cases' analysis of the effect of other 
governmental action leads to the same conclusion. We have repeatedly held that, as to 
property reserved by its owner for private use, the right to exclude [others is] ‘one of the 
most essential sticks in the bundle of rights that are commonly characterized as 
property.” Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 102 S. Ct. 
3164, 3174, 73 L. Ed. 2d 868 (1982), quoting Kaiser Aetna v. United States, 444 U.S. 
164, 176, 100 S. Ct. 383, 391, 62 L. Ed. 2d 332 (1979). In Loretto we observed that 
where governmental action results in "[a] permanent physical occupation" of the 
property, by the government itself or by others, see 458 U.S., at 482-433 n. 9, 102 S. 
Ct., at 3174-3175, n. 9, "our cases uniformly have found a taking to the extent of the 
occupation, without regard to whether the action achieves an important public benefit or 
has only minimal economic impact on the owner," id., at 434-435, 102 S. Ct., at 3175- 


3176. We think a "permanent physical occupation" has occurred, for purposes of that 
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rule, where individuals are given a permanent and continuous right to pass to and fro, 
so that the real property may continuously be traversed, even though no particular 
individual is permitted to station himself permanently upon the premises. Nollan, 107 S. 
Ct. at 3145. 

It is hornbook law that the exclusive right to occupy and possess real property is 
a fundamental property right. 72 C.J.S. Property § 2 (2010). Real property carries with it 
a bundle of rights and one of the fundamental rights in that bundle is ownership. 

Another fundamental right in that bundle of rights is the right to possession and 
enjoyment of the property. When a written contract grants the right of possession of real 
property, the contract grants a real property interest. The right to possession may be 
temporary, it may be subject to certain conditions, and it may be inferior to other rights 
in the bundle, but it is an interest in real property. Manufactured Housing Communities 
of Washington v. State, 142 Wn.2d 347, 13 P.3d 183 (2000) 

The Commission also argued the easement there requested was simply one part 
of a comprehensive program to provide continuous public access to the beach as the 
lots undergo development or redevelopment. In answer to that proposition, the Suprem 
Court said 

That is simply an expression of the Commission's belief that the public interest 
will be served by a continuous strip of publicly accessible beach along the coast. The 
Commission may well be right that it is a good idea, but that does not establish that the 
Nollans (and other coastal residents) alone can be compelled to contribute to its 
realization. Rather, California is free to advance its "comprehensive program,” if it 
wishes, by using its power of eminent domain for this "public purpose," see U.S. Const. 
Amat. V; but if it wants an easement across the Nollans' property, it must pay for it. 
Nollan, 107 S. Ct. at 3150. 

Likewise, here. Each proposed group house will be a permanent structure in the 
subdivision where each developer proposes to locate them, no mere easement is 
involved. Under Nollan, a "permanent physical occupation" will occur by a commercial 
structure which will be a multi-person, not a single-family residence. Both these 
conditions violate each subdivision's covenants. Thus, the residents’ Fifth Amendment 


rights would be violated if such occupation was to occur or continue unabated. 
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Patently, such "permanent physical occupation" is substantially more than a mere 
restriction upon the use of the residents' property. Even if the state was the moving 
party here, it would have to "pay for it", as was the case in Nollan. Because the statute 
makes no provision for payment, and private parties cannot condemn the property 
interests of other private property owners, amended Sec. 14 constitutes an invalid 
exercise of the state's police power, Nollan, supra; Indiana Coal, supra; Pulos, supra, 
both as to the U.S. Constitution's Fifth Amendment and the Indiana Constitution's Article 
I, § 21. Fountain Park Co. v. Hensler (1927), 199 Ind. 95, 155 N.E. 465, 469. 

Bogert, Trust & Trustees, 2nd Ed., § 1003, pp. 517-520: 

"In a number of cases where the interests of equitable life cestui and legal or 
equitable remainderman have become vested in the same person by conveyance or 
operation of law, after the trust began, the courts have decreed that the trust was ended 
or terminable; but in other cases, where some useful purpose was deemed to be 
capable of accomplishment by the continuance of the trust, the courts have refused to 
regard the single ownership of the two items of property as fatal to the trust." See 
generally: Brooks v. Davis (1913), 82 N.J. Eq. 118, 88 A. 178; Rowley v. American Trus 
Co. (1926), 144 Va. 375, 132 S.E. 347; Gillogly v. Campbell (1936), 52 Ohio App. 43, 2 
N. E. 2d 620; Nichols v. First Nat. Bank of Baker (1953), 199 Or. 659, 264 P. 2d 451; In 
re Bonham's Estate (1958), 393 Pa. 355, 143 A. 2d 50. 

The law presumes that the infringement of a property right is harmful and 
sustains a remedy to vindicate that right and prevent future harm.1 The rules and 
principles relating to actions, generally,2 apply to actions relating to real property with 
the same force as to other actions.3 As a general rule, only the owner of the fee has a 
right of action for damages to the fee. 4 A trespass on a right of property is actionable 
upon any physical invasion of it, regardless of whether the invasion causes measurable 
damages, 5 and an owner, whether he or she is in possession or not, may recover for 
injury to his or her property by the negligence of another. 6 Further, the owner of any 
particular right, interest, or estate in real property,7 including one rightfully in the 
occupancy or possession of the realty,8 has, generally at least, a right of action for 
damages for injury to his or her particular right, interest, or estate. Thus, the holder of a 


nonpossessory interest in property can generally sue for damage to that interest.9 see 
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Exhibit T 63C Am. Jur. 2d Property § 46 Procedure in actions involving property, 
generally; parties. 

States cannot take private property, by taxation; or for any use but public use; (IE 
immanent domain) Cities cannot be authorized; to donate bonds, to private 
corporations. Cole v Lagrange 113 U.S. 1 (This second ruling is from the Indiana 
Supreme Court). 

"A state may not tax a person’s property, or interest; which are not within it's 
territorial-jurisdiction; and subject only to applicable and controlling federal law. State 
taxation, is authorized limited, and regulated; by the State & Federal constitution, and b 
state statute, enacted there under. Gray v Winthrop 115 fl 721, 156 so 270 pg 94 1978." 

The Indiana property tax is a "ad valorem tax". An "ad valorem tax" is a tax 
levied on property or an article of commerce in proportion to its value as determined 
by assessment or appraisal. see Exhibit M Westervelt v. Woodcock, 15 N.E.3d 75 
(Ind. Ct. App. 2014). 

This means the property or article of commerce must actually have a public 
purpose or use in a business before it can be assessed in proportion to its value. 

Mere conventional ownership alone is not taxable as if it was, it would render 
property rights and conventional ownership of property a barren right. It also means an 
"ad valorem tax" is a type of use tax placed on the value of property or an article of 
commerce used for a public purpose. 

The state may tax that which it can prohibit under the States’ police power. see 
Exhibit N 84 C.J.S. Taxation § 7 Generally Further evidence backing the fact the "ad 
valorem tax" is a type of use tax placed on the value of property or an article of 
commerce used for a public purpose in a business. A state may lawfully exercise its 
police power to protect the public health, safety, welfare, and morals by promulgating 
laws and regulations that reasonably regulate occupations.1 States exercise their right 
of taxation under the states police power. see Exhibit O 16A Am. Jur. 2d 
Constitutional Law § 356 Regulation of occupations pursuant to police power, 
generally. 2021. 

84 C.J.S. Taxation § 166 Liability, generally 
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Corporations and their property and franchises are the legitimate subjects 
of taxation under valid legislative enactments, and general rules governing the 
construction and operation of tax statutes govern tax statutes with respect to 
corporations in particular. 

In the absence of an exemption, corporations and their property and franchises 
are as much the legitimate subjects of taxation as any other persons or property within 
the reach of the state's sovereign power. A corporation's charter does not determine its 
liability for taxation.2 Thus, under statutes providing for the taxation of property 
generally, the property of corporations is included unless covered under the scope of an 
exemption.2 

All taxation of corporations, however, must be grounded in valid and effective 
legislative enactments, whether general or special,* which must be cast in clear 
unambiguous language. In accordance with the principle governing tax statutes 
generally,® those relating to corporations and corporate property must be construed in a 
reasonable manner that carries out the plain intention of the legislature.’ Statutes that 
impose taxes on corporations must be construed as prospective in operation if a 
legislative intent to apply the tax retroactively is not apparent? or if a retroactive 
application would create an unfair result.2 

A tax may be imposed on the property of a domestic corporation within the state 
regardless of the form of business.12 Thus, a state may tax the privilege of exercising a 
corporate franchise within the state, measured by the value of the property located 
within the state. With respect to liability to taxation, a corporation and its stockholders 
are regarded by the law as separate persons./2 A corporation may lawfully manage its 
affairs so as to save taxes! as legitimate means to minimize taxation are the 
prerogative of any business and perhaps the dictate of marketplace competition.“ 

84 C.J.S. Taxation § 173 Corporate property, generally Except insofar as 
exempted, all the property of a corporation within the territorial limits of the state 
is subject to taxation as if it were held by an individual. 

The property in question was not taken for, and has no public purpose. see 
Exhibit P 71 Am. Jur. 2d State and Local Taxation § 3 Nature and purpose of tax— 
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Necessity that tax be for public purpose A public purpose is necessary to justify any 
exercise of the taxing power. 1 
While it is generally agreed that an attempt to raise money by taxation for private 


purposes is unconstitutional, the authorities are not in agreement in respect to what 


constitutional provision is thereby violated, some states expressly limiting the power of 
taxation to purposes which are public in their nature. 1 Other states deem taxation for a 


private purpose as a taking of property for a use not public in violation of the 
constitutional provision which is usually considered as a limitation on the power of 
eminent domain.2 In still other states, the levy of a tax for a purpose not public has been 
declared to be inconsistent with the republican form of government guaranteed by the 
constitution.3 The levy of what purports to be a tax for a purpose not public is most 
obviously objectionable as the taking of the property of the persons assessed without 
due process of law, and to impose it is a mere spoliation of the individual without the 
sanction of any of the precedents constituting due process of law.4 The right of private 
property, guaranteed by the state and federal constitutions, is subject to the 
governmental power of taxation, but the power to tax can be exercised only to raise 
money for a purpose public in nature. 5 see Exhibit Q 71 Am. Jur. 2d State and Local 
Taxation § 36 Constitutional basis of requirement of public purpose. 

see Exhibit R 67B Am. Jur. 2d Sales and Use Taxes § 156 Nexus between 
state and use of property being taxed. For a use tax to meet the first prong of the 
test for constitutionality under the Commerce Clause, that is, the requirement that the 
state have a sufficient nexus with the use of the property being taxed, the taxpayer 
must substantially avail itself of the privilege of doing business in the taxing state.2 

Power to tax that which sovereignty has declared to be illegal 

The state may tax that which it can prohibit. see Exhibit N 84 C.J.S. Taxation 
§ 7 Generally. see Exhibit N 

The state cannot prohibit conventional ownership the constitutionally protected 
rights to acquire, possess,° hold, enjoy,4 use,2 manage,® insure, defend and 
protect, and improve? property, and the right to devote property to any legitimate 


use.10- 
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In this case private property for personal use as a private domicile/home, held in 
a fee simple Allodial state free hold under conventional ownership. 

The police power cannot extend beyond the necessities of a case and be made a 
cloak to destroy constitutional rights as to the inviolateness of private property. Scrutton 
v. Sacramento County, 275 Cal. App. 2d 412, 79 Cal. Rptr. 872 (3d Dist. 1969). 

An owner cannot be deprived of any of the essential attributes which belong to ne 
right of property.* Included within the right of property which is constitutionally protected 
are the rights to acquire,2 possess,° hold, enjoy,* use, manage,° insure,’ defend and 


protect, and improve? property, and the right to devote property to any legiumaig 


use. Indeed, the substantial value of property lies in its use; if the right of use is denied, 
the value of the property is annihilated and ownership is rendered a barren right.‘ se 
Exhibit S 16B Am. Jur. 2d Constitutional Law § 634 Particular property rights in 
context of constitutionally guaranteed property rights. 
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